AGREEMENT. 


See ConTRACT. 


ALIMONY. 


1, Upon appeals from interlocutory orders granting alimony pendente lite, the 


Supreme Court foundsits decree on a re-examination of the petition only, 
Lynch v. Lyne h. 46. 

Where such petition alleges adultery, it is a sufficient foundation for the 
order appealed from. did. 

?, is a matter of law; 


Whether alimony pendente lite shall be allowed at al 
Se houwald ¥. 


o 
De 
How much shall be allowed is a matter of discretion. 


Schonreald, 215. 
4, An appeal lies from an order refusing such alimony, under the Rev. 


Code, c. 39, 8.15. Lhid. 

The Superior Courts may allow appeals in such cases without security, 
under the Rev. Code, c. 4, 8.23. Zhi. 

In North Carolina it is not necessary, as in England, to decide the ques- 
tion of marriage or no marriage, before passing upon the right to 
alimony pendente lite. Ibid. 

In deciding upon such right, the court is confined to a consideration of 
the petition in the cause. J did. 

A delay of seven years in filing a petition is sufficiently accounted for 
by the allegations, that at the happening of the matters relied upon for 
a divorce the petitioner was a non-resident of the State, and that she 


is now a pauper, bid. 


ANTEDATING AN INSTRUMENT. 
The antedating of an instrument, in a case where it did not appear to have 


been done with a fraudulent purpose and where it had done no harm 
to others, punished only by refusing costs to the party involved in it. 


Shaver v. Shoemaker, 327, 


APPEALS, 


See Aurony 1, 4,5; Certrtorant; Pracrice 6, 7. 


ATTACHMENT. 
1, A bill seeking an attachment. on account of a single 
farious because it prays that such attac‘iment issue against property in 


claim, is not multi- 











INDEX. 





the hands of various persons, or because it seeks from such persons an 
account of their respective dealings with the debtor. Alexander y, 
Taylor, 36. 

2. Where, in such a bill, process (but not relief) had also been prayed for 
against the executors of the surety to the debt, and a judgment pro 
confesso had been taken against them: Held, that although the bill 
would have been dismissed as to them if tAey had demurred, no other 
defendants could complain of their misjoinder. J did. 

3. The debtor in an attachment suit in equity has no status in court until he 
has appeared and replevied, in accordance with the 25th section of 
Rev. Code, ch. 7. did, 

4, An attachment in equity will lie against the principal, even though the 
remedy at /aw against his surety has not been exhausted. Jdid. 


BEQUEST. 


See Lecacr. 


BOND FOR TITLE. 

1, The interest of one who ho!ds lands under a bond for title, the price not 
having been fully paid, is not subject to sale under execution ; therefore, 
a purchaser at such a sale has no equity to file a bill against the parties 
to the bond, proffering to pay the money due thereon and asking that 
upon such payment he may have a title. Ledbetter v. Anderson, 323, 

2, A having made a bond for title to certain land to B, the latter contracted 
by bond to sell the same to C, and gave him possession ; Held that it 
was not competent thereupon for A and B to rescind their contract so 
as to deprive C of his equity,—which, as he had already paid B, was, 
to obtain a conveyance from A upon paying him whatever was due to 
him upon his contract with B. Shaver v. Shoemaker, 327. 


See Contracts; Fraups, Statute or—l, 4. 


CERTIORARI. 

Where a suitor in the Court of Equity for Person county made up his mind 
to appeal from an order, before Thursday of the term, and was pre- 
vented from doing so by the previous departure of the Judge; Held, 
that it was a proper case for a certiorari. Reade vy, Hamlin, 128, 


CHOSES IN ACTION. 


See Jurispiction 5, 6. 


CLERKS AND MASTERS. 
See Jupiciat SA.es. 


CONSIDERATION. 
See Corporations ; ConrPEDERATE Movey 1, 2, 3, 6. 
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CONSTITUTION, 


See Jupiciat SALEs. 


CONFEDERATE MONEY. 


1. The fact that the consideration of an agreement (made in 1862,) was Con- 
federate Treasury Notes, does not invalidate it; contracts upon such 
consideration being ratified by an ordinance of the Convention, (Ordi- 
nances of 1865, p. 56,) and chs. 88 and 39 of the Acts of Assembly of 
1866, which do not conflict with the Constitution of the United 

States. Philiips v. Hooker 193. 


2. By Pearson, C.J. In 1862 Confederate treasury notes being the only 
circulating medium in the State, ordinary dealings in them were not 
accompanied with criminal intent to aid the rebellion, and were there- 
fore not illegal and void. This rule applies to executory as well as 
execnted contracts. vid, 


. By Reade, J. A contract is not void merely because there is something 


oe 


immoral or illegal in its surroundings or connections; Therefore, the 
issuing of Confederate treasury notes was illegal, but the use of them 
after they were issued, was not illegal. Ibid. 


4, A payment in Confederate treasury notes to a Clerk and Master, in 
December 1863, of the amount of a bond given upon a sale of land for 
partition, does not discharge the bond; but the obligor is entitled to a 
credit for the value of the notes at the time of payment, and the Clerk 
and Master is chargeable with such value. Emerson v. Mallett, 234. 


. An officer with authority to collect, and without instructions to the con- 
trary, might before the year 1863 properly receive Confederate notes 
in payment of debits contracted before the war. No rule can be laid 
down with reference to the collection of such debts during that year, 


2 


but after 1863, he was not justifiable in receiving Confederate notes. Jdid. 


or 


6. Contracts the consideration of which was Confederate money, are not 
therefore illegal. Turley v. Nowell, 301. 


See Trusts AND TRUSTEES. 


CONTRACT. 








1. Acontract gave to the parties “the right to determine what work is 
necessary to be done, for the purpose of enlarging, &c., the said canal, 
&c.; and he or they shall be fully empowered to do the said work or 
have the same done, and the said parties shall bear and pay the reason- 
able expense and the burden of the said work, in the following pro- 
portions, &c.; ZHeld, 


(1.) That the parties were bound thereby, not to do the work or have 





































it done, but to pay a ratable part of such expenses as one or more of 


them may incur. 

(2.) That, supposing the parties had undertaken to do the work, the 
court could not enforce a specific performance, because there is no 
mode of which the court can avail itseif for determining what work is 
necessary ; that question being, by the contract, left to the decision of 


¥, Cromwell, 18, 


some one or more of the parties. Co/ 
2. So long as a contract for the sale of land remains executory on both 


sides, the vendor has the same right to enforce a specific performance 
of it against the purchaser, as the latter has against him. Springs vy, 
Sande rs, 67. 

8. Therefore, in such a case the vendor may maintain a bill against the 
vendee, to enforce the payment of the purchase money, bid. 

4. Where it is proved or admitted that one bought and took title to land 
under a parol agreement with another to hold it subject to the right of 
the latter to repay the purchase money and have the land conveyed to 
him, such agreement will be enforced. Cohn v. Chapman, 92. 

5. Where the evidence satisfies a court that a person from whom a specific 
performance is sought entered iuto the contract in question without 
understanding it, such performance will not be enfurced. Pendleton y. 
Dalton, 119. 

6. Where the owner of a one-third interest in land conveyed that interest to 
the owner of the other two-thirds, and took a covenant from the bar- 
gainee that he would sell the tract to the best advantage and pay the 
bargainor one-fourth of the proceeds, but would not sell unless such 
one-fourth would amouut to $1,500, and in case no sale should be 
effected in six mon‘hs, would reconvey to the bargzinor, or pay him 
$1,300 ; and a sale was not effected till after the lapse of six months ; 
Held, that the obligation to sell had ceased, and the bargainor could 
only claim a reconveyance of his former interest in the laud, or $1,500, 
at the election of bargainee. Hargrave v. Smith, 165. 


7. Where a bill was filed by the purchasers for a specific performance of a 
contract to sell land, which suggested that the bargainor could not 
make a good title and prayed that until such was made the bargainor 
should be enjoined from enforcing a judgment obtained by him for the 
purchase money; and thereupon the defendant by answer tendered a 
deed which was filed therewith and was alleged to convey a good title ; 
Held that the course of the court was vo? either to dissolve the injunc- 
tion or to continue it to the hearing, but to continue it until a report 
should come in from the Master upon a reference ‘o him as to the 
sufficiency of the title su tendered, AVIpatrich v. Tarris, 222. 


8. In suits for specific performance, in the absence of allegations of fraud 




















or imposition, the court will not review decisions made by the parties 

as to the comparative values of the property in question and of the arti- 
cle in which it was paid for. Turley v. Nowell, 301. 

9. Contracts, the consideration of which is Confederate money are not 
therefore illegal. Ibid 

10. Where an agreement was entered into between the owner of a farm and 
another person, by which the former was to furnish the farm to the 
latter for two years with the stock of hogs and cattle upon it and 
mules provisions and farming implements; and the latter was to give 
his personal attention to the farming operations, have the entire control 
of the farm and furnish the twenty-two laborers that were required ; 
and therenpon the two were to share equally the produce of the farm, 
Held that the agreement constituted an agricultural partnership; that 
the share going to the owner of the farm was rent ; and that the rela- 
tion between the parties was not that of landlord and tenant; and 
therefore, held further that, upon the death of the owner of the farm 
before the expiration of the two years, his share which accrued there- 
after did not go to the devisees of the farm, but was included under a 
bequest to another, of “the crop, stock and farming utensils, and all 
other perishable property on said farm.” Lewis v. Wilkins, 303. 

11. Where a note was endorsed and delivered upon a parol agreement that 
it should be security for money then borrowed of the endorsee by the 
endorser, a court of equity will enforce such agreement and enjoin an 
execution (here a ca. s¢.) obtained at law by the endorsee. Sinith v. 
Coble, 332. 

12. To such asuit in equity the surety upon the ca, sa. bond is not a necessary 
party. did. 

See Fraups, STATUTE OF. 


CORPORATIONS. 

1. The failure of a mutual insurance company does not constitute a “failure 
of considerativn,” so as to defeat an action upon a premium note given 
by a person insured therein. Conigland v. N. C. Mutual Life Insurance 
Company, 341. 

2. Such a company after its insolvency loses the power of insisting upon 
forfeitures of stock by its members for non-payment or otherwise. did, 

8. If such a company before insolvency treat a member who has failed to 
pay as if he were still a member, this is a waiver of the right to declare 
his stock forfeited for the non-payment. did, 

4, A resolution by such a company to wind up its affairs is equivalent to an 
assessment of 100 per cent on the premium notes in order to enable it 


to meet its liabilities, &c. J did, 
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5. The holders of policies in insolvent mutual insurance companies cannot, 
when sued upon their premium notes, claim that the values of their pol- 
icies (supposing that the same can be ascertained?) shall be set off in 
equity against their liabilities. J did. 

COSTS. 

1, Where a bill had been filed to rescind a deed of release and quit-claim 
for a slave, on an allegation of fraud: upon the emancipation of the 
slave by act of law, the court declined to hear the cause and ordered 
the bill to be dismissed without prejudice and that each party should 
pay his own costs, as if the suit had abated. idd v. Morrison, 31. 


2. An administrator will not ordinarily be allowed costs in a cause consti- 
tuted by him for the purpose of having the instructions of the court 
upon questions which with reasonable certainty may be solved by 
counsel; nor where they are incurred by making unnecessary parties. 
Colson ¥. Martin, 125. 

3. Partial allowance of costs in such a cause under peculiar circum- 
stances, Ibid. 

See ANTEDATING AN INSTRUMENT. 


DEED, CONSTRUCTION OF. 


1, Where real and personal property was given to A in trust for his wife 
and their children, with power to apply the proceeds to the mainten- 
ance &c., of the cestui que trusts, and as the children should come to 
maturity to advance them, and also to devise the property to his wife 
and such of his children as he should deem right, (Wirs. Eq., p. 25); 
Held, 


(1.) That, upon the death of any such children in A’s life-time, their 
several shares in the property vested in their real and personal repre- 
sentative, subject to any execution thereafter of the said power. 


(2.) That under the power to devise, inasmuch as some of the children 
survived him, he could not devise toa grand-child. Carson v, Carson, 57. 


DEED; CANCELLATION AND CORRECTION OF. 
See Fravup. 

DEVISE. 
See Leaacy. 

DIVORCE. 


Sse A.trmony. 


DOWER. 
Sze Winow, 1. 
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EMANCIPATION. 


1. A question having been made whether one who, upon a purchase of a 
slave at a sale by a Clerk and Master, had paid cash instead of giving 
bond, as required by the order of sale, could not be compelled to 
comply with that order ; it was held that inasmuch as one incident to 
the relief sought would be to give an option to the defendant to 
have the biddings opened again, the intervening abolition of slavery 
rendered it unnecessary to decide the question. Broughton v. Askew, 
21. 

2. A testator, who died in 1864, by will dated in 1857 gave their freedom to 
certain slaves ; and then by subsequent clauses also gave “to the above- 
named liberated slaves” property both real and personal: Held, (Bar- 
TLE J. dissenting, ) that by the effect of the recent Emancipation, such 
gift was valid. Hayley v. Hayley, 180. 

3. Also, by the Court, that emancipation was the primary, and the method 
thereof but a secondary, object with the testator. Ibid. 


4, Also, by Pearson C J., and Reape J., that waiving all questions as to 
the time and manner in which emancipatiun was eflecte', the testator, 
from his knowledge of the issue which at the time of his death was 
notoriously involved in the result of the war then existing, must now be 
presumed to have intended that if such war resulted in emancipation 
the gifts should take effect, otherwise not. dud, that such intention 
waS not against any public policy which the State can now recognize. 
And that the contingency was not too remote. did. 


5. By Barrie J. that the Proclamation of President Lincoln could have no 
effect in liberating slaves where they did not come under the control 
of the armies of the United States, as these did not until after the death 
of the testator. did. 


6, Also, that the phrase “liberated slaves,” unexplained, included only 
slaves that were such at the death of the testator. Ibid. 


. A legacy to slaves upon their future contingent emancipation (provided 
for in the will) is not against public policy, even though a part of the 
fund so given is to be made up of their own earnings. Whedbee v. 
Shannonhouse, 283. 


8. Where a will contemplated an emancipation coupled with removal to 
Liberia or some such place, and provided a certain fund to be used to 
cover the expenses of such removal and also to supply clothing and 
implements of husbandry, and added that if any part of such fund were 
left, it should be divided among the slaves emancipated, Held that, as 
in the event they were emancipated without a removal by the results 
of the late war, such slaves were entitled to the fund undiminished by 

expenses, &c. bid, 


















9. The will for emancipation having Leen defeated as to a part of the slaves 
































by the dissent of the widow, J/¢/d, that as the fund was bequeathed to 
the slaves as a clvss, those who fitted the description at the time of 
’ t 
division took it all and there was no lapse. did. 
10. Semble, that the slaves who were reduced to their former condition by 


the dissent of the widow are, as things have turned out, entitled to a 


ESTOPPEL. 

See Noricr, 2. 

EVIDENCE. 

1, The rule that entries in the books of a firm are evidence against all of 
the parties, is true only of those made whilst the firm is doing business ; 
therefore, entries so made by a partner who is winding up the partner- 
ship under a transfer to him for that purpose, are not pe se evidence 
for him against a copartner. Clements v. Mitchell, 5. 

2. Declarations of a bargainor impeaching a conveyance, made after its 
execution, are not admissible in evidence. Burroughs v. Jenkins, 33. 

See Lecacy. 

EXECUTION. 

1. Where a sheriff, under a ren, ex. having relation prior to a certain deed 
in trust, sold land which had been conveyed in such deed to secure 
creditors, and upon being indemnified allowed the trustee to retain the 
surplus beyond what the process in his hands called for; and before 
the return day other like writs, having similar relation, were placed in 
his hands, upon which he returned, ‘‘To hand too late to sell ;” Jledd 
that the creditors under the later writs had a right to join ina bill to 
subject such surplus to the satisfaction of their debts. Doyd v, 
Murray, 238. 

2, Also, that the sheriff, having made such a rééwn, could not be compelled 
by a rue to bring in the money. JTbdid. 

8. The 5th section of the Ordinance of the Convention of 1866 (Stay Law) 
does not affect writs of ren. cr, Ibid. 

4, The interest of one who holds land under a bond for title, the price not 
having been paid, is not subject to sale under execution. Ledbetter v. 
Anderson, 323. 


See Cuoses iy Action; Bonn For Titte 1. 


EXECUTORS AND ADMINISTRATORS. 


1, An administiator is not bound to follow*the assets of his intestate into 
another State; but he should hold the persons in whose hands such 
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assets are toan account for them, if they prefer a claim against the 
estate in his hands. Colson v. Martin 125, 

2. The complainant having qualified as one of the executors of the will be- 
fore he knew of the existence of a marriage agreement, is not estop- 
ped from filing a bill against his co-executor for property in the hands 
of the latter, but claimed by the complainant under the a 
Harrington v. Wh Lean, 258. 

3. Couts of Equity are not bound by the statute allowing executors and 
administrators nine months to plead. Marsh v. Grist, 549. 

4. The Act (R. C., ch. 46, s. 31,) which provides that “the appointing any 
person executor shall not be a discharge of any debt or demand due 
from him to the testator,” includes cases where the executor ac/s under 
the appointment, as well as those where he does not. Jivore v. Miller, 
859. 

5, A bill seeking to compel an executor to execute a general power to sell 
real estate for the payment of debts, cannot be maintained without 
making the devisees of such estate parties. Ibid. 

6. A creditor cannot, merely as such, sustain a bill against an executor, 
seeking to have his debt paid. bid. 

See Taxes. 


EXONERATION. 
See ScrREtTY AND Prive IPAL. 
FRAUD. 


1, In order to set aside a conveyance that is very advantageous to the bar- 
gainee, it is necessary to allege and prove, either the existence of those 
confidential relations between the parties on account of which public 
policy wili not allow such a transaction to stand, or actual exercise by 
the bargainee of undue influence, circumventien or fraud. Burroughs 
v. Jenkins, 33. 

2. A mistake in a deed will be corrected, only upon the terms that the 
person applying therefor will give effect to such counter equities in 
favor of the bargainor as may arise out of the transaction. Coleman v. 


Coleman, 43. 


3. The rule, a man must come into equity with clean hands, does not apply 
to a ease in which the complainant seeks to set aside conveyances made 
by himself with a view to evade the Confiscation Acts of the Confed- 
erate government, Blossom v. Van Amringe, 133, 

4, One of a number of transactions in a course.of business is not, without 
special reason, to be isolated from the general account of such busi- 
ness, Jdid, 
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5. Where property was bought at a public sale of which the conditions were 
that payments should be made in “good current bank money,” and a 
purchaser gave his note for the amount of his purchase in general terms, 
without adding “good current bank money,” because he was assured it 
was implied ; Held that equity would correct the mistake, and supply 
the omission. Womack v. Backer, 161. 


6. Where a creditor was paid a smaller sum than was due, and without 
reading it signed a receipt written by one in whom he confided, and 
expressed to be in full of his claim though not so understood by him; 
Held a proper case for a Court of Equity to relieve by correcting the 
receipt. Elliott v. Logan, 163. 


7. Where a son, having acquired control over an old and imbecile father, in 
the absence of other friends of the father and otherwise under suspi- 
cious circumstances, obtained a deed for all the father’s lands at an 
inadequate price, and gave his note for the amount, a Court of Equity 
at the suit of the other heirs will order the deed to be cancelled, 
Hartley v. Estis, 167. 


8. Where land was sold by the acre, and the vendor fraudulently represer.ted 
the tract to contain a greater number of acres than it actually con- 
tained, the purchaser is entitled to relief against the collection of so 
much of his note for the purchase money as is for the exccess. Earl 
v. Bryan, 278. 

9, One who asks to have an absolute deed corrected into a mortgage, must 
allege and prove that a clause of redemption was omitted, by reason 
of ignorance, mistake, fraud or undue advantage taken of the bargainor. 
Briant ¥. Corpening, 325. 


10. Therefore, no relief will be given where the only allegations are, that the 
bargainor executed the deed in absolute form, “but intended simply as 
a mortgage, as will more fully appear by the proofs” 1—and, that the con- 
tract was that the defendant, “having paid the debt to H, took the 
deed absolute on its face but agreed to’make a title bund at a subse- 
quent day to the plaintiffs, conditioned to re-convey on the payment 
of the debt,” &c. J did. 


FRAUDS—STATUTE OF. 





1, A memorandum of a contract to convey the land of a principal signed 
by an agent in his own name is a compliance with the statute of frauds, 
if it be expressed that the contract was made for the principal. PAil- 
lips v Hooker, 193. 

2. A memorandum setting forth that the agent agreed for “Mrs. H. to. 

make a deed for her house and Jot North of Kinston,” to the plaintiff, is 

not void as being too vague and indefinite—it being admitted by Mrs. 
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H. (the defendant,) in her answer, that she owned but one house and 
lot in the county, and that the agent had been authorized to sell her 
house and lot; and she is bound to convey in fee simple, Ibid. 


8. One who has accepted a parol promise for the conveyance of land, cannot, 
upon being compelled at law to pay the netes given for the purchase 
money waive his claim to specific performance, and compel a repay- 
ment of such money by the bargainors «who submit to perform the con- 
tract, Foust v. Shoffner, 242. 

4, A description of land as—A tract in Iredell county, containing 30 acres, 
adjoining the lands of William Shaver, Caldwell and others, held to be 


o7 


sutlicient in a contract to convey. Shaver v. Shoemaker, 327, 


HUSBAND AND WIFE. 

1. If one, who has a general power over an estate, exercises it for purposes 
regarded as secondary, a Court of Equity will hold such estate as 
thereby rendered liable to all the usual incidents of property. Rogers 
v. Hinton, 101. 


2. Therefore, where a feme covert, who had a separate estate, with a general 
power of appointing the same by deed or will, disposed of such estate to 
various devisees and legatees, subjecting expressly only a portion of it 
to the payment of her debts: Held, that her creditors had a right to 
resort to the whole estate for their satisfaction. Ibid. 


8. Where a married woman, entitled to perscnal property in remainder 
after a life estate, dies before the tenant for life, upon the death of such 
tenant her administrator will take it for the benefit of her husband. 
If her husbaud then die leaving an executor, the latter will take the 
benefical interest. Colson v, Martin, 125. 


4. Articles of separation between husband and wife, whether entered into 
before or after the separation, are against law and public policy, and 
therefore void. Collins v. Collins, 153. 


IN FORMA PAUPERIS. 


See Practice, 4. 


INJUNCTION. 


1, Where there is reason to apprehend that the subject of controversy in 
equity will be destroyed or removed, or otherwise disposed of by the 
defendant, pending the suit, so that the complainant may lose the fruit 
of his recavery or be hindered and delayed in obtaining it, the court, 
in aid of the primary equity, will secure the fund by the writ of seques- 
tration or the writs of sequestration and injunction, until the main 
equity is adjudicated at the hearing of the cause. Parker v. Grammer, 
28. 
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2. The rule, that in injunction causes all the defendants must answer before 
a dissolution will be ordered, will not be inforced where the party not ap. 
swering is not charged with any particular knowledge of the materia} 
facts alleged ; and more particularly where no steps have been takep 
to bring such party into court. Jams v. Tams, 39, 


ws) 


. Where a bill avers that the defendant threatens to sell the article in dis. 
pute and send it beyond the limits of the State, and the answer admits 
the averment, with the explanation that the defendant does not intend 
to deprive complainants of such rights thereto or to its proceeds as 
the law shall assign them: /Ze/d to be a fit case for continuing an in- 
junction, Reynolds v. McKenzie, 50. 

4, Courts of Equity grant special injunctions against trespass with reluc- 
tance ; and only in cases where but for such interference the injury 
would be irreparable, or where no redress can be had at law. Thomp.- 
son V. McNair, 121. 

5, Therefore where it was shown that the defendant was insolvent, an injune- 
tion against his cutting pine timber, splitting lightwood and making 
tar was dissolved. Ibid. 

6. An allegation in an answer that the trespasses complained of were com- 

mitted by the defendant in connexion with two other persons who were sol- 

vent, will be considered by the court as important upon the motion to 

dissolve. did. 


. An injunction will not be continued merely because one of the defend- 


ants has not answered, if the case show that the answer could not be 
material to the point upon which the injunction is claimed. J did, 


8. Upon motion to dissolve a special injunction on. the coming in of the 
answers, Ae/d that as there was upon the whole probable cause in re- 
gard to the primary equity, and also ground for a reasonable appre- 
hension as to the security of the fund, the injunction should be contin- 
ued to the hearing. Blossom v. Van Amringe, 133. 


9. Upon such motion the answer of one of several defendants may be used 
as an affidavit in support of the bill. Jdéd. 


10. Where it was alleged in a bill that the complainant, who was old and 
ignorant, had been induced by fears of prosecution, excited by the de- 
fendants, (one of them a government official and a supposed friend,) 
to transfer bonds and notes ofa large amount to them at a price less 
than half their value, secured by a bond that is still unpaid though 
long overdue, and that the defendants are insolvent; which allegations 
were only partially denied by the answers: Held, upon a motion to 
dissolve an injunction against the collection or transfer of the notes, to 
be proper to look into the whole case,and it appearing that the com- 
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plainant had probz ble grounds for relief, to continue the injunction to 
the hearing. Aey v. Dobson, 170, 

11. One who files a bill to obtain an injunction against a suit at law must 
in general submit to @ judgment in such suit; the only exception being 
where the complainant prays for a discovery to. aid him in his defence 
at law. Hunt v. Sneed, 351. 


See PaRTNERS, 8, 9. 


INTEREST. 
When interest upon an account is charged upon at wrong principle, if no 
substantial damage is done to either pariy the court will not disturb 
it. Phelan v. Hutchison, 116. 


JUDGES, PROVISIONAL. 
See Jurispiction 1, 2. 


JUDICIAL SALES. 

1, A sale of land undera petition in the name of an infant having been 
confirmed, the court ordered the Master to collect the note when due, 
and, upon payment, to make title; at another term, the court ordered 
the Master to pay the note over to the infant’s guardian ; this was done, 
and the Muster made title to the purchaser ; on a petition by the infant 
after coming of age, praying that the land might still be held subject 
to the payment of the purchase money; Je/d, that the deed by the 
Master was irregular and invalid, and that the petitioner was entitled 
to the relief which he desired. Singletary v. Whitaker, 77, 

2. Any court which orders a judicial sale, has the power to make a decree 

for the money after a ten days’ notice thereof. Cotton, ex parte, 79. 

. The statutory provision to that effect (Code c. 41, s. 129,) is constitutional, 
and as regards Courts of Equity, merely substitutes notice and execu- 


co 


tion for the original power of proceeding by attachment. did. 

4. Where the note given at a sale was given to a former Clerk and Master, 
Held, that a decree in the name of the present Clerk and Master was 
valid. J did. 

5. A suit upon a note made to a former Clerk and Master by his name and 
office, need not be brought in his name. It were more safe to bring it 
in the name of the State. did. 

6. Where a commissioner, appointed by a Court of Equity to sell land “for 

cash,” (in conformity with a representation that it would be best to sell 

for “ready money,”) received in payment Confederate Treasury notes, 

the sale was set aside. MeNeill v. Shaw, 91. 


. One who purchases land ata sale bya Clerk and Master, made under 
a petition by the representatives cf a person bound by a parol agreement 
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to hold in trust for another, cannot, before payment of the purchase 
money, or execution of title, claim to be either a purchasher for val. 
uable consideration, or a purchaser without notice. Cohn v. Chapman, 


92 


8. Where all the persons who have any interest in the land, whether vested, 
contingent or executory, are in esse, and are before the court, the court 
may make an order of sale. Houston v, Houston, 95. 


9, Where any members of a class to which an executory devise is limited, 
are in esse, 2 Court of Equity in North Carolina will, upon a proper 
case being made, order a sale of the land devised: otherwise, where no 
such members are in esse, Dodd, ex parte, 97. 


See Emancipation, 1. 


JURISDICTION, 

1, The offices in the courts of law having, in November 1865, become vacant 
by the result of the late war, the Provisional Judges, (who by an ordi- 
nance of the Convention had power to exercise at chambers all such 
authorities as by the laws of the State are conferred on Judges at 
chambers, ) were authorized to exercise jurisdiction in cases in which, 
when the courts of law are open, equity has no jurisdiction. Reynolds 
v. MeKenzie, 50. 


+ 
~ 


2. Being so authorized, neither they nor the courts which succeed them 
lose jurisdiction of a cause entertained during such vacancy, by the 
re-instatement of the ordinary tribunals in their usual jurisdiction. Ibid, 


3. Courts of Equity are not ousted of their jurisdiction in regard to sub- | 
jects which by statute have been committed to the jurisdiction of Courts 
of Law, unless there be in such statute express language or clear in- 
tendment therefor, Oliveira v. University, 69. 


ee 


. One who claims in his own right a thing that isin the hands of his co- 
executor, who claims it as belonging to their testator, being a tenant in 
common of the property with such co-executor, has his remedy in 
equity and not at law. Harrington v. McLean, 258. 


5, One effect of the doing away with execution by ca. sa, is to originate a 
jurisdiction in equity to compel the application of legal choses in action 
to the satisfaction of debts. As preliminary to its exercise in any case 
the court will require: 1st, That the debt thall be established bya 
judgment at law, and 2nd, That the want of property subject to a ji. fa. 
shall be shown by a return of nulla bona, or by other sufficient proof. 
Hook, Skinner § Co, v. Fentress, 229. 

6. Whether in exercising this jurisdiction other creditors will be allowed 
to come in and make themselves parties and take a share of the fund, 

quere, Ibid. 
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7. A Court of Equity below has ¢xelusive jurisdiction of a bill to impeach a 
decree of the Supreme Court for fraud and surprise; and such bill may 
be filed without the leave of the Supreme Court. Kincaid v, Conly, 220. 


8. Courts of Equity in this State will not entertain jurisdiction of a bill 
against an executor or administrator to enforce payment of a legal 
demand at the suit of a single creditor; and upon demurrer such a bill 
will be dismissed. Wilkins v. Finch, 865. 8S. P. Moore v. Miller, 359. 

9, A bill having been filed jin 1864 against Executors to obtain a con- 
struction of a clause in a will, but containing the necessary prayer 
for an account and settlement, in the Supreme Court (to which 
the cause had been transferred) a reference was ordered and a report 
made at December Term 1864, without notice to the defendants and 
after the death of their counsel, and thereupon a decree was made 
against the defendants for the amount in their hands which included a 
large sum of Confederate money; Held a proper case for an injunction, 
upon a bill to impeach the decree, Kincaid v. Conly, 270. 


10. Relief administered in equity must be limited to that sought by the 
frame of the bill. Latham v. Skinner, 292. 


11, Courts of equity will not relieve a party unless his proofs support his 
allegations, and the latter state a case entitled to relief. May v. 
Hanks, 310. 


See Executrors AXD ADMINISTRATORS. 


LAPSE OF TIME. 

Where an answer admitted that a deed for land, absolute upon its face, had 
been made as charged in the bill, upon a parol trust that it should be a 
security for the payment of a sum of money, but relied upon the lapse 
of ten years since its execution as a defence against an enforcement of 
such contract, Aeld that, as the complainant had all the while been in 
possession of the land, the defence was not valid. Price v, Gaskins, 224, 

See Auimoxy 8, 


LEGACY. 


1, Where a residue in a will was given to John, Elizabeth, Edward and 
Robert, “four children of L. 8. and P, E. Webb,” and John died in the 
lifetime fo the testatrix : Ae/d that his share did not survive to the other 
residuary legatees, but was undisposed of and went to the next of kin, 
Winston v. Webb, 1, 


2. Distinction between the cases where there isa lapse of a share ina 

residue given “to the children of a certain person to be equally 
divided between them” as a class, and where there is such a lapse in a 
residue given to be equally divided among such children nominatim, 
stated by Barris, J. Ibid. 














A testator gave to his wife money, slaves &c., and ,afterwards by a re. 
siduary clause directed ‘that the balance of his property be sold and 
the money arising therefrom be equally divided amongst all the lega- 
tees named in the will, except the Masons ;” held: 

(a) That the residuary clause included such articles in the lapsed leg- 
acy as are the subjects of sales at auction, but not such articles (either 
lapsed or otherwise uncisposed of,) as are not subject of such sales, 

(b) That persons referred tom other parts of the will only as “chil- 

dren of” &c., are included in such residuary clause equally with per- 

sons actually named in such parts. 

(c) That the division directed by the residuary clause is a division per 
(d) That the word “legatees” in the resiguary clause included the wife, 
and that her share in the residue having iapsed does not go to the 
other residuary legatees, but is undisposed of and goes to the next of 
kin. Jlastings vy. Earp, 5. 

A bequest, that certain chattels “in the possession of my son John shall 
be divided between his children that may be living at his death,” does 
not, by implication, confer a life estate upon John, but such interest 

life falls into the residue, did. 

A testator provided as follows: “I lend unto my beloved wife Mary G. 
Sawyer all of my real and personal estate, to have and to hold the 
same during her natural life, and at her death I give the same to be 
equally divided between the heirs of my beloved wife Mary G. Sawyer 

and my heirs at law.” Hdd upon the death of the wife, that: 

(a) The rule of distribution per stirpes governs as well the division be- 

tween the “heirs” of the wife, and “heirs at law” of the testator, as that 

of the portion given to the latter class, among themselves. 

(b) Technical words, in the absence of explanation upon the face of a 

will, will be taken in a technical sense. 

(c) A word repeated in the same clause.of a will must, at each repeti- 

tion, have the same meaning attached to it. 

(4d) Where a direction is given for the equal division of a fund among 

several named persons, and “the heirs” of another person and it ap- 

pears that by “heirs” is meant children, such division must be per capita; 
but when the word “heirs” must include not only children, bat grand- 
children &c., then the division must be per stirpes. Grandy v. Satcyer, 

_ 


6. Where a testator us™1 the following expressions: “I give anl bequeath 





unto my wife Sirah all of the property that I possess at the time of 
my Ceath, consistinz of all my real estate of all kinis, and all my money, 
“My father ani 


ounts, after paying all my just debts ;” 
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mother are to have the land lying on the south-east side of the Reedy 


branch, of the t.act of land where they now live, and the stock, house- 
hold and kitchen furniture at that place; and mentioned no other 
things in his wil', although he died in possession of fifteen or more 
slaves, and of horses, cattle, crops, &c.: Held, that the wife was consti- 
tuted universal Icgatee except as to what was expressly given to the father 
and mother. Bunting v. Harris, 11. 

By Pearson, C. J., arguendo : 

(a) The words used in different wills are so different, and the circum- 
stances of testators in regard to property and the objects of bounty 
are so various, that it is almost impossible to find one case upon such 
subjects that ought to govern another. 


(b) In doubtful questions of construction something must be yielded 
to the contémporancous action of the parties concerned. Ji. 


7. The following words: “I give to my beloved wife, &c., the sum of 


$20,000, to be paid &c.. in eight annual instalments, the first to be due 
twelve months after the date of death, and to be paid as follows, to 
wit: one note of hand on E. &., for the sum of $1,000, and one on same 
for $500, each of them bearing interest at seven per cent., the balance 
of said instalment to be paid in money at any time when my said wife 
may desire ; the remaining instalments to be paid annually thereafter 
from the proceeds arising from the sales of the produce of my farm ;” 
He'd to create a general pecuniary legacy so far that it did not fail 
upon a failure of the fund to which it is referred, but is to be paid out 
of the general assets. Mitchener v. Atkinson, 23. 


8. The rule, latent ambiguities in wills may be explained by parol evi- 


idence, approved of and applied. (“Linebarger Plantation.”) Avincaid 
v. Lowe, 42. 


9. A testator directed “that the shares * * * which my son Presley, &c., 


are entitled to under this will, * * * as well as their equal dividend of 
my estaie not bequeathe}, be retained by * * * trustees, &c., for 
them during their lives, and at the decease of any one of them the 
property * * * to return to his, her or their brothers and sisters :” 
Held, that upon the death of one of the tenants for life, her share 
devolved upon such of her brothers and sisters as survived her, together 
with the representatives of such as had died since the death of the 
testator. Mayhew v. Davidson, 47. 


Also, that Presley’s interest in such share is not subject to the trust 
which affects the property originally given to him. bid. 


10. Where a testator directed that tv7o of the shares into.which he divided 


his estate “shall be in negro property, which shall be designated by 
the executors to this will; Held, that such legacies were demonstra- 
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16, 


18, 


11. 


14, 


tive, and therefore that upon the emancipation of the slaves the legatees 
thereof lost them, and could not look to other parts of the estate for 


indemnity. Johnson v. Osborne, 59. 


A clause, annexed to a devise in fee, providing that in case either of the 
devisees “shall sell or encumber his land with any sort of lien, by way 
of mortgage or otherwise,” before attaining the age of thirty-five years, 
then the devise should be void, is invalid. TZvwitty v. Camp, 61. 


2. Where a testator, having devised certain property to his wife, ordered 


that after her death, the remainder should “be divided amongst our next 
of kin,” and died leaving no persons who were at once next of kin to 
both; Held, that the property should de divided into two equal parts 
and be given, one to the next of kin of the testator, the other to the 
next of kin of his wife. Cooper v. Cannon, 83. 


3. A legacy of property “to be sold at my wife’s death and equally di- 


vided among all my children,” is vested ; and therefore the representa- 
tives of such children as survived the testator and died before the wife 
are entitled to shares. Falls v. McCulloch, 140. 


Where it appeared that the sole motive with a testator, for leaving the 
greater part of his estate to a son, was, that the latter should live with 
him and help him pay his debts and also treat his parents with 
‘‘humanity and kindness,” and such son died in the lifetime of the tes- 
tator, Held, that the devise lapsed; also, that the son’s interest in the 
condition was not “real or personal estate” within the statute, (Code, c. 
119, s. 28,) which gives such estate to the issue of a son dying under 


_ such circumstances, Lefer v. Rowland, 143, 


5. Where a testator recommended one to the humanity of his 


executors, and added that he left in their hands the interest on a cer- 
tain fund for the support of the person so recommended, during his life, 
and upon his death the surplus, if any, to go over to another; Held 
that the clause was imperative, and gave to such persons a right toa 
support for life under it, CA%mbers v. Davis, 152. 

When it appears, from other parts of a will, that the testator under- 
stood the distinction between “children” and issue more remote, 
grandchildren and great-grandchildren cannot be included in a division 
directed to be made among children. Boylan vy. Boylan, 160. 


. Where a man of large estate, who died in 1864 without children, be- 


queathed to a sister-in-law a legacy of $1,000, Acid, that the legatee 
was entitled to payment in lawful currency of the United States ; not- 
withstanding that the testator had on hand at his death Confederate notes 
sufficient in amount to pay that and the other pecuniary legacies. Barham 
v. Gregory, 243. 


The following item in a will, “I give and bequeath to nephew E. 
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P. H. all my land, &c.,; and the following negroes, Bill, &c., and their 


es 
or increase, to take them in possession and have the use of them after my 
decease but not to be at his disposal but for the use of his children, 
be heirs of his own body, and no others whatever,” held to confine the trust 
ay for the children to the slaves, and to confer upon E. P. H. an absolute 
- estate in the land. Especially as E. P. H. was already in possession of 
the land before the testator’s death. all v. Gillespie, 256, 
od 19. Under a clause of a will giving property to “the heirs and 
xt legal representatives of my deceased sister,” &c., (followed by clauses 
to giving respectively the children of a deceased brother “an equal share,” 
me and the son of a nephew “a share,”’) the legatees are the children of the 
" deceased sisters, and take per stirpes, Harper v, Sudderth, 279. 
20, A devise of land to A for life, and then to “he sold and the money 
i. arising therefrom equally divided between the then surviving children 
. of A,”—creates such an interest in the children as vests only at the 
death of A: therefore, a conveyance thereof made during A’s lifetime 
fe ‘ " : 
by the husbands of two of the children who in the event survived, 
passed nothing, and their wives, at the death of A, were entitled to 
ie take the land specifically, or to have it sold, as they might elect. 
b Grissom v. Parrish, 330. 
' 21, Where a testator gave land and slaves to his daughter Nancy Waller for 
life, and then “to be equally divided between the children of the said 
Nancy Waller and my sons William and John,”—Held, that at the death 
rs of Nancy the property was to be divided per capita between William, 
, John and the children of Nancy. Waller v. Forsythe, 353, 
. LESSOR AND LESSEE. 
. See VENDOR AND PuRCHASER 5, 
LIEN. 
See Vexpor anv Purcuaser 1, 6, 7. . 


LIS PENDENS. 


1, Where a bill recited that a petition for a sale of land had been filed and 
was still pending in the same court and that the money -was still due 
) by the purchaser, and prayed that, inasmuch as the price at such sale 
was at an extravagant rate, being based upon Confederate paper money, 
the purchaser and his sureties might be decreed to pay its reasonable 
value, &c., Held, that as this relief was no other than might have been 
had in the petition then pending, the bill would not be entertained ; 
also, that, as the bill showed upon its face that the relief might have 
been had in the former proceeding, the objection was well taken by 
demurrer, Rogers v, Holt, 108. 


2. Where a complainant can obtain the money desired uncer a bill already 

















filed by him, it is improper to commence another suit therefor, 
Whitaker v. Bond, 227. 





3. Where it appears upon the face of a bill (or petition having the requisites 
of an original bill) that the relief sought may be had in a cause already 
pending, the bill is demurrable and will be dismissed. Gee v. Hines, 315, 


4. Such bill will not be treated as notice of « motion in the original cause, Ibid, 


5. A lis pendens being notice to all the world; a sale of land which is the 
subject of a suit in Equity, before a decree is rendered, will not be 
regarded, and the land may be sold under an execution issued upon 
the decree when rendered. Baird v. Buird, 317, 

6. In such case a supplemental bill to enforce the decree in the original suit, 
making the purchaser of the land a party, is unnecessary, and will be 
dismissed upon demurrer. Jia. 


MARSHALLING. 


A prayer to marshall certain funds will be refused where the paramount 
charge is upon one fund only. Young v. Davidson College, 261, 


NOTICE. 

1. One who is put upon inquiry by certain facts within his knowledge, is 
affected with notice of everything that such inquiry would have dis- 
covered, May v. Hanks, 310. 

2. In the absence of deliberate fraud upon the part of the owner the title 
to an equitable estate in land is not bound by his conduct, as creating 
an estoppel-in-pais, Ibid. 


PARTITION. 


The sums charged upon ‘the more valuable dividends,” in partitions of 
lands under the Rev. Code, c. 82, are charges, not upon the persons of 
the owners of such dividends, but upon the land alone. Young v. David- 


son College, 261. 


PARTNERS. 
1. A partner, who undertakes to wind up the business, stands in the 
place of an executor, and therefore can establish disbursements only 
by vouchers properly authenticated. Clements v. Mitchell, 3. 
2. Real estate owned by a partnership is not regarded in this State as per- 
sonalty. Ferguson v. Hass, 113. 


8. A partner who, upon a dissolution of the firm, undertakes to collect the 
debts, is bound only to the diligence of a collecting agent, and so is 
responsible for all that it can be shown that he collected, or might with 
reasonable diligence have collected. It is an error to throw upon him 
the burden of proving what accounts in his hands were bad, Phelan v, 

Hutchison, 116, 
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4. In taking a partnership account, items of debt by the partners to the 
firm are to be deducted out of the shares of such partners respectively 
and not out of the assets of the firm. Ibid, 


5. Quere, whether the principle established in Boyd .v. Hawkins, 2 Dev. 
Eq.. 329, as regards commissions to trustees &c., be not applicable to 
a surviving partner who settles up the partnership busintss, J did, 


A transfer, in terms absolute, of all the effects of a firm, (consisting of 


a 


goods and choses in action of an unascertained value) having been 
made in the firm name by one partner without the consent of his co- 
partner, for a certain sum, being the amount of the firm debts; Held 
not to be absolute, but only a security for the firm debts. High v. 
Lack, 175. 

7, Also held, that any surplus after payment of the firm debts belonged 
to the individual members of the firm.’ Ibid. 

8, Therefore, an injunction granted at the instance of the non-assenting 
partner should be continued to the hearing, and in the meantime a 
receiver should be appointed. hid. 


9. Where a partnership at its dissolution was much in debt, and the estate 
fthe deceased partner was insolvent, Ae/d that the fact that a tract of 
land owned in common by the partners was probably a part of the 
Jirm assets was sufficient ground for an injunction in favor of the sur- 
viving partner, forbidding the administrator of the deceased partner 
from proceeding under an order to sell such land by license from the 
County Court, in order to pay the separate debts of his intestate. J¥il- 
liams v. Moore, 211. 

10. One of two partners having died and the survivor and a third person 
having been appointed administrators on his estate, a bill filed by such 
surviving partner against his co-administrator for a settlement of the 
affairs of the firm, is demurrable and will be dismissed. Smith v. Bry- 
son, 267, 


See Contract, 10; Evipexce,1; Venpor anp Purcuaser, 6, 7. 


PLEADING. 


1, A bill had been filed to obtain a discovery in aid of a plea of Usury, and 
the defendant demurred thereto; afterwards, the act of 1865~-’6, c, 24, 
repealing the former act upon Usury, and the act of 1865-’6, c. 43, 
upon the subject of evidence, were passed; Held, that the bill should 
be dismissed with costs. McDowell v. Maultsby, 16. 


2. It is not necessary to make the administrator of the deceased a party to 
a bill preferred by the next of kin against the University, to recover 
property which had improperly been paid over to that institution. 


Oliveira vy, University, 69. 
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"8. Where a bill charged that the defendant had bonght land upon a paro! 


agreement that another (the deceased husband of one of the 
complainants, and the ancestor of the others,) should share in such 
purchase, held, that the administrator of that other person was nota 
necessary party to such bill. Ferguson v. Hass, 113. 


. Although the language of a bill may not be technical and precise, yet if 


upon looking through it enough appear to warrant relief, it will not be 
dismissed. did. 


. Ina suit for a legacy to the sole and sep@ate use of a feme covert, the 


husband is not a proper party plaintiff. Barham v. Gregory, 248. 


. It being admitted in the answer of executors sued for a pecuniary legacy 


that there are assets sufficient to pay the complainant and the other 
pecuniary legatees, the latter are not necessary parties. did. 


. Where it is contended by the executors that a pecuniary legacy is pay- 


able in Confederate notes on hand at the death of the testator, the resi- 
duary legatees should be made parties in a bill by the pecuniary 
legatee seeking the payment of his legacy (at par) in the currency of 
the United States. Ibid. > 


. A demurrer for matters of substance should be general, and not set out the 


grounds of objection. A demurrer for matters of form should set out 
the grounds, but not an argument to sustain the objection. Harrington 
v. McLean, 258. 


. A bill by one claiming property as remainderman, under a marriage 


agreement between his parents, is not required to set out a will of the 
father professing to dispose of property ; and the legatees in the will 
should not be made defendants, the executor representing the adverse 
interest under the will. did. 


10. Words however disparaging or abusive, are not scandalous in equity 


pleading, unless they be also impertinent. Henry vy. Henry, 334. 


11, Where a bill was filed for the specific performance of an alleged con- 


13. One who acted under color of an appointment by the Governor, (made 


tract, and instead of merely setting out the contract, and alleging its 
non-execution as a ground for the prayer, it recited, by way of induce- 
ment, a train of circumstances which went to show ingratitude ané 
baseness on the part of the defendant in refusing to execute the con- 
tract, Held that an answer which set up as a defence, that the contract 
was a forgery by the plaintiff, was not liable to exception for scandal, 
for detailing circumstances corroborative of the averment. did. 


12. In such a case, the court suggested that the bill be amended by striking 


out the statement of circumstantial evidence, and that thereupon the 
defendant put in a plea denying the execution of the contract, so that 
an issue might be directed for trial by a jury at law. Ibid. 
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by virtue of Rev. Code, c. 99, s. 14, but after its repeal,) having brought 
suit in the name of the State against a defaulting tax payer, Held to be 
no ground for dismissing it at the instance of the defendant, that it pur- 
ported to be filed “on the relation” of such person. State v. Mo- 
Galliard, 346. 


14. Distinction stated between suits in the name of the State to the use of a 
citizens where the latter is the real party, and such suits where the 
State alone is interested and some citizen is named in connexion with 
it merely for the purpose of securing costs, Ibid, 


15. Courts of Equity are not bound by the statute allowing executors and 
administrators nine months to plead, Marsh vy. Grist, 349. 


See Lis Penprxs; Practice; Trusts, 4. 


POWERS. 


See Huspanp anv Wirs, I, 2. Ps 


PRACTICE. 

1, Where the defendant in a petition for divorce and alimony, not having 
been served with process, was present in court at the term when 
the petition was filed, and made objection personally to any order 
granting alimony; it was held, that such presence and action did 
not give to the cause the character of a lis pendens; and, therefore, that 
at such stage no drder for alimony could be made. Simmons v, Sim- 


110NS8, 63. 


2. Where a bill named certain persons, and prayed that they might be made 
defendants without expressly praying for process against them, held to 
be a sufficient designation of them as parties, especially as they all ap- 
peared and joined in the demurrer, Ferguson v, Hass, 113. 


8. Where a bill was prolix, argumentative and inartificial, and was demurred 
to on that account, held that the proper order was, for its reform- 
ation in these respects in the court below, at the costs of the complain- 
ants, Ibid, 


4. Acomplainant even where permitted to sue in forma pauperis, is required to 
give bond upon obtaining an injunction. But if an injunction be issued 
and objection is not made for several years (in this case stx,) the de- 
fendant will be presumed to have waived the irregularity. Howze v. 
Green, 250. 

5. Upon affidavit that the complainant, in a bill praying an injunction 
against a writ of possession in Ejectment, is committing waste, the court 
at the instance of the defendant, will make an order in the cause stay- 
ing the waste. Ibid. 


. Where the transcript in an equity cause contained only the following 
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entries, “Injunction executed, Answer filed, Continued, Defendant ap- 
peals to the Supreme Court,” the court, upon motion, dismissed the 
appeal, Mitchell v. Moore, 281. 


‘he Judge in the court below is not authorized to send up a statement in 
equity cases, Ibid. 

8. Under Rev. Code, ch. 32, s. 3, r. 5 it is error to set down a cause for 
hearing until the second term after replication is filed, whether the 
testimony proposed to be offered by the defendant be material or oth- 
erwise. TZrainmell v. Ford, 339. 

See ATTAcHMENT, 1; Fracp; Inyunction; Jupictan SALEs ; JURISDICTION ; 
Interest ; Lis PENDENs. 

PURCHASER. 

See VENDOR AND PURCHASER. 
REVERSION, 

The doctrine that rent follows the reversion applies in favor of devisees of 
the reversion, as well where it is directed to be sold and the proceeds 
divided amongst them, as where it is given specifically. Lewis v, 


Wilkins, 303. 


SEQUESTRATION. 

See Insuncrion 1. 

SHERIFF—RETURN OF. 

The mere affidavit of the party upon whom a notice was alleged in the 
sheriff's return to have been served, is in the absence of proof, no ground 
for reviewing a declaration in a decree, that it satisfactorily appeared 
to the court that such return was true. Cotten, ex parte, 79. 

SPECIFIC PERFORMANCE. 

See Contracts; VeNpoR AND PrRCHASER. 

STAY LAW. 
See Execvtioy, 3. 
SUPPLEMENTAL BILL. 

See Lis PENDENs. 
SURETY AND PRINCIPAL. 

1, Sureties can sustain a bill to have a debt paid by their principal or out 
of his estate, before they have been compelled to pay the debt. Thig- 
pen v. Price, 146. 














INDEX 





2. Sureties upon a bond may file a bill for exoneration, without being com- 


pelled previously to pay off such bond ;—but such equity is merely 
collateral, and does not place them in a better condition as against their 
principal, than if they held his bond for the amount for which they are 
liable. Zaylor v. Miller, 365. 

See ArracHMeEnT 2. 4. 


TAXES. 

1, An executor is not liable, as such, for collateral tax to the State upon a 
devise of land to himself, though he be liable as an individual. State 
v. Brevard, 141. 

2. An executor, in this State, is not responsible for collateral taxes upon 
the property of his testator situate in another ‘State at the death of 
the testator. id. 

3. If an executor is required to make good valueless currency in his hands 
on settlement with the legatees, the State is entitled to its tax on the 
amount, Jdid, 

See Pieapixe, 13. 


TRUSTS AND TRUSTEES. 
1, Where a creditor has exhausted legal remedies without avail, he may 
have the assistance of equity in subjecting to his claim the trust funds 


of his debtor—as here, an interest in an estate in the hands of an ad- 
ministrator. Bennick v. Bennick, 45. 


2, Where a trustee, holding land as security for a creditor residing in Penn 
sylvania, had been compelled by a decree in a Confederate Court to 
sell and pay the proceeds to one of its officers: Acid that such creditor 

e could still subject the land to his debt, whilst in the hands of a pur- 
chaser with notice. Ward v. Brandt, 71. 


3. Also, that the remedy in such case is not to order the deed to the pur- 
chaser to be delivered up for cancellation, but to declare such pur- 
chaser affected by the trust. hid. 


4. The prayer of the bill being for a cancellation of the deed and for gen- 
eral relief, the court, declining to grant the former part of the prayer, 
under the latter declared the purchaser to be a trustee. bid. 


5. One in possession under a purchase of a resulting trust in land, convey- 
ed to a trustee to secure creditors or sureties, does not hold adversely 
to the trustee and cestui que trusts, Thigpen v. Price, 146. 


6. Where one of the obligors upon a bond for $102 given in 1858, became 
insolvent in 1861, and the other in 1865, having been in failing cireum- 
stances for two or more years before, the trustee was held not to be 
responsible for negligence as to collection. Donnell v. Donnell, 148. 

7. Upon taking an account between a cestui que trust and trustee; Held, 
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(a) That the former could not in 1866 raise any question as to the value of 
Confederate Treasury notes received by him, being sui juris, without 
objection in 1868, 1864, and 1865. J did, 


(b) Where both principal and surety upon a bond given in 1857 for 
$2,500.00, were then and still solvent, and there was no necessity 
for its collection, the trustee was held responsible for collecting it in 
February 1863 in Confederate notes and individeal notes made after 
1861. bid. 

(c) The trustee was responsible for collecting more of the ‘interest 
upon the bonds in his hands than was necessary for the maintenance 
and support of his cestut que trust. Ibid, 


8. A bill had been filed by a creditor not secured in a deed-in-trust, to sub- 


ject the surplus of the property so conveyed to the payment of his debt, 
and under an order in the cause the clerk had reported that such prop- 
erty was amply sufficient to pay all the debts, including that of the 
plaintiff; Zeid that a decree that the trustee should pay to the plaintiff 
his debt, was erroneons; and that the proper decree would have been that 
the trustee should sell enough of the property to satisfy the judgment, 
Bobbitt v. Brownlow, 252. 


9. By Pearson, C.J., arguendo, If the report had stated that the trustee 


had on hand cash “ «mply sufficient,” &c., a decree against the trustee 
individually would have been proper. Jbdid. 


10. Also, If the plaintiff had been secured in the deed-in-trust the decree 


might have been correct. did. 


VENDITIONI EXPONAS., 


See Execvrion, 1, 2, 3. 


VENDOR AND PURCHASER. 
1, Where a vendor had executed a full title to the land sold, taking from 


the vendee a personal bond with two sureties for the purchase money; 
upon the insolvency and death of the vendee and one of the sureties, 
and a sale of the land by the devisee of the vendee to a purchaser with 
notice, Held, that the other surety could not subject the land for his 
indemnification upon the bond, Miller v. Miller, 85. 


2. An order for the specific performance of an executory contract for sale 





of land, when appl'ed for by the vendor, includes: a reference for an 
account to fix the balance due for principal and interest of purchase 
money, and a decree for a sale of the land to pay such balance, unless. 
at a day certain the vendee pays into court the said amount, and will 
accept the deed of the vendor, or make objection to his title and ask 
for a reference as to that. Reade v. Hamlin, 128. 
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8, Where, in a suit for specific performance brought by a vendor of land, 
it appeared that the property was being suffered by the vendee, who 
was in possession, to go to waste, and had thus already become an 
insufficient security for the price outstanding, and the bargainor had 
made reasonable proposition for a rescission of the contract, and an 
arbitration of differences ; Held, that it was proper to appoint a receiver 
of the property. Ibid. 


4, A vendor of land who retains the title and allows the vendee to go into 
possession, may at any time take possession, or on notice given may 
require those in possession to pay the rents to him, to be applied to 
keep down the interest and, if any surplus, to the discharge of the 
principal. Hook, Skinner ¢ Co, v. Fentress, 229. 


5. Where the tenant of one who claimed under a bond for title from A, had 
by virtue of a sub-lease, become entitled to certain rents which he had 
promised to transfer to the obligee in the bond, in order to be by him 
applied in discharging the debt still owing to A for the purchase money, 

° Held that a bill filed after such promise had been made, would not 
enable A to intercept these rents and appropriate them to a debt owing. 
by the tenant to himself. bid. 


6. A vendor of lands having delivered a deed in fee to certain purchasers, 
who were partners, upon their executing personal notes for the purchase 
money, a sealed instrument was delivered some weeks afterwards by the 
purchasers to the vendor, which expressed no valuable consideration, 
but referred to the sale, and stated a wish to secure to the vendor the 
payment of the bonds, and thereupon provided that in case of failure 
by the purchasers to make payment as their notes fell due, the vendor 
“should have such a lien (in and to such tract) and to that extent as 
will save him harmless”: Held that, there being no valuable consider- 
tion, the paper could not, in any event, be set up either as giving a 
lien, or as a contract to give alien. Latham v, Skinner, 292, 


7, Also, the partnership having been subsequently dissolved, that the out- 
going partner, who had taken a bond from his copartners to indemnify 
him against the firm debts, had thereafter no equity to subject the 
partnership funds to the payment of the debt to the vendor; and 
therefore that the vendor had none through him. did. 


WASTE. 


See Pieapine 1, 2. 


WIDOW. 


1, The fact, that a widow elects to take under a will, does not constitute her 
a purchaser as regards the legacies therein, Mitchiner v, Atkinson, 9% 


| 
| 













{ 
| 





INDEX. 





2. The distinction between Dower in England, &., and the same right in 
North Carolina, stated by Prarson, C. J., in reference to the above 


doctrine, did, 

A widow who takes under a will in North Carolina is barred of dower in 
the lands included in such will Jecause of her election, and not under 
an idea that she has received a consideration therefor. did, 


WILLS. 


See Legacy ; EmAnciIPpaTion. 
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